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CIVIL PROCEDURE AS A LEGAL FORM OF JUDICIAL LAWMAKI NG

Introduction

Recent years have witnessed the continuous inageadi role of courts and judges in modern
societies. Under the traditional understandinghefdoctrine of the separation of powers, the main
and the only function of courts is the applicatminstatutes. According to Ch. Montesquieu, the
courts and judges are only the mouth which pronesitice words of the statute (fouch delaloi)
! However, these words were written by Ch. Montemgin the 18 century, when courts were
totally dependent on the King. The situation in 188 century was completely different. But even
today, these words are often used as an argumetheludges against criticism for one or another
judgment — it is not our fault, we have just apglibe law —dura lex, sed lex. Nevertheless, the
majority of whose who are involved in adjudicatigmocess argue that the ideas of Ch. Montesquieu
no longer correspond to the real situation. Of seueven today the main function of the courts in
civil proceedings is adjudication of legal dispubgsthe way of applying legal rules to established
facts of a civil case. But this main activity okthourts has acquired a completely new content. The
application and interpretation of law has movednfra mechanical, positivistic way into a creative
process. The courts are becoming real actors ipahgcal process because the judgements of the
courts influence all spheres of the life of theistyc Creative application and interpretation af/la
by the courts during the 2@entury transformed the courts from mere adjudisainto creators of
new legal rules. Today, increasingly more authpesak about the fact that the courts, together with
the legislator and the executive power, creatdawe and that we have a new form of lawmaking —
judicial lawmaking (judge-made law). This fact regs not only a re-evaluation of the traditional
understanding of the doctrine of the separatiorp@ivers, but also a new vision regarding the
sources of law and the place of courts in the $pcie

The question of judicial lawmaking has never beerhe focus of attention of the
doctrine of law in Lithuania. Nevertheless, there several reasons to start a discussion on this
matter. First, Article 2 of the Code of Civil Prazege of Lithuania provides that one of the purposes
of civil procedure is “interpretation and developrhef law”. What does this “development of law”

mean — creation of new rules, modification of thas#éng rules or just a literal, textual

! Montesquieu Ch. De I'esprit des lois. Paris: Veetiition, 1964, p. 164
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interpretation? Second, the reality shows thattsaarfact create law and sometimes even in a very
active manner, e.g. the activity of the ConstitaéilbCourt during the last several years. Third,
despite the fact that the Constitutional Courtts decision of March 28, 20b6nentioned the
importance of precedent, there still are many lag/ye Lithuania who deny precedent as source of
law. But if the “development of law” means lawmaiinvhy then do we tend to deny precedent as
a source of law?

The aim of this article is to overview the diffetetoctrines related with the nature of
the interpretative activity of courts, to try fimhd answer to the question whether or not the sourt

create legal rules, and to discuss the limits agdimacy of the lawmaking activity of courts.

. Different Doctrines Regarding Judicial Lawmaking

The adjudication process consists of three stagtablishment of facts, determination
of the applicable legal rule to these facts, arditierpretation and application of the legal rde
established facts. In simple civil cases, the adatbn is a mere procedure of syllogism — in such
cases it is not difficult to determine the applieatule and such rule, normally, does not need any
interpretation. However, in complex (hard) civises, the courts are faced with two problems. First
of all, it may be difficult to determine an applita rule. Second, even if the court determines an
appropriate legal rule, the applicable legal rufero needs interpretation. Statutory interpretation
has several different methods, the employment aékvhould lead to different resultsBy using
one or another method of statutory interpretatéeonpurt may discover not only different meanings
of a statutory rule, it may also create a new rbt&. example, proponents of the so-called dynamic
statutory interpretation argue that only by dynamierpretation the courts will be able to ensure
adaptation of statutory law to the changed circamsts and to act as an intermediary between the
legislator and the real life.However, there are different answers to the dpresthether or not the
courts create new rules when interpreting statétekeast four theories could be mentioned.

According to the first — the so-called declarattrgory — the courts never create any
law, because the function of the courts is not skena new law, but to declare the existing law.
The main argument of this theory is the supremddhe parliament — only the parliament, elected
by the citizens, could act as a lawmaker. This rizetcompletely identifies law with the written
law and assigns the judiciary with only an intetptige function. On the other hand, the

interpretative function of the courts is based@xtual positivism, which dominated in Europe until

! Valstyhes Zinios, 2006, Nr. 30-1051
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the end of the Second World War. This doctrine wagported by some famous judges of the
United Kingdom, including Lord Devlin, Lord Simoriddhe doctrine also prevailed in Continental
Europe, especially in the former socialist coustrientil the middle of the J0century. However,
this doctrine is criticized as unrealistic — thalréfe disproves this theory. For example, in the
former USSR and other socialist countries, theemprcourts issued so-called explanations which,
though formally not considered as law, in realitgreva source of law and lower courts based their
own judgments on these explanations.

The second doctrine recognises the reality andesrthat sometimes the courts create
the law. The lawmaking function of courts is basedthe creative interpretation of statutory law.
The decline of formalism in judicial process ocedrin Europe after the Second World War. Today
the courts in Europe often overtly make and chaage’ Nevertheless, the proponents of this
doctrine, including Lord Radcliffe and Lord Scarm&om the United Kingdom, support the
lawmaking function of the courts only under onediton — the lawmaking by the courts must be
occasional, imperceptible, the court may not spmmdaly about its own lawmaking function. When
creating law, the courts must be very cautiousy i@y not create the law in an arbitrary way
because the parliament in such cases may interaederestrict the judicial powers. The main
criticism of this doctrine focuses on the suggestectet way of such lawmaking: the adjudication
procedure is based on the principle of publicityyst the courts must act openly, including in
lawmaking®

The third doctrine argues that the courts creagelaw, and lawmaking is one of the
functions of the courts. At the same time, the suigps of this doctrine recognize that the judicial
lawmaking has some limits and may be developed withjin these limits. For example, according
to the well known former Justice of the United 8sabf America Supreme Court B. Cardozo, the
courts could create law only in the event of a igalaw.* Today this doctrine prevails in the United
Kingdom and even in Continental Western Europe, Example, there is a general agreement in
the United Kingdom that the court should nor ingg1@ in those cases where the legal rules are
clear, also where a serious legal reform is necgssda it will be impossible to solve a problem by
a court judgement. In such complex situations, dhe parliament could take the responsibility,
and the courts must restrain themselves from lavumgak socially sensitive areas. The courts must
also refrain from lawmaking in such situations véheertain questions are outside the experience of

a judge, and the judge is not capable of createg affective legal rules because of the lack of

! Bingham T. The Business of Judging. Selected Esangt Speeches. Oxford: Oxford University Pres8p2p.25
2 Kuhn Z. Worlds Apart: Western and Central Europdadicial Culture at the Onset of the European figelaent n
The American Journal of Comparative Law, 2004, 52| p. 532-534
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personal knowledge and experience. In any caselathaking function of the courts must be
performed very carefully, step by step, withoutderleaps.

The fourth doctrine argues that lawmaking is acfiom of the courts, and the court
must perform this function in a very active wayn&oof the most famous representatives of this
doctrine include Lord Denning from the United Kimgd® and the former President of Israeli
Supreme Court A. Barak. They supported a very dynamd creative type of judicial lawmakifig.

It is clear that the first and last of the doasrrepresent the extreme positions. The
first is criticized as unrealistic. However, thetlaoctrine is also criticized as a dangerous ®he.
main arguments of such criticism are as followsctive judicial lawmaking could lead to a
transformation of the courts from the “least daonger “branch of state poweto the “most
dangerous” branch where judges start to act agigialis. Second, unrestricted judicial lawmaking
could lead to unpredictability, unforeseenabiligynbiguity and chaos because the judge will be
totally free — without any restriction by eitheretistatute or precedents, it will only be up to the
judge how to decide a case. Third, very activedgiatllawmaking will provoke a conflict between
courts and the parliament. Fourth, the majorityuoiges do not possess the necessary knowledge
and experience for effective lawmaking. Fifth, jedglo not have enough time for the function of

lawmaking®
[ll. Areas of Judicial Lawmaking

The recognition of the fact of judicial lawmakinges not mean that the courts create
law in each case. In the so-called simple civiesashe role of court is also very simple — to g@pl
rule of statutory law to the established fActa such cases, the judge acts in a rather fostiali
way because he is able to decide a case solelgeohasis of legal syllogism. However, there are
some areas in which courts may not act in a fonvel and the syllogism may not be used as a
method. First of all, the function of the judge be®s complicated in the event of a gap in law. In
such cases, there is no rule which could be founthe statute, and the judge must act in an

innovative and creative manner. Let us take an gl&nihe Law on Commercial Arbitration of

! Bingham T. The Business of Judging. Selected Esangt Speeches. Oxford: Oxford University Pres802p.26

2 Denning A. The Discipline of Law. Oxford: Oxfordhiversity Press, 2005, p. 25-31

3 Barak A. The Judge in Democracy. Princeton, NPdnceton University Press, 2006, p. 56-58

* Powers S. P., Rothman S. The Least Dangerous BPaBonsequences of Judicial Activism. Westportegea
Publishers, 2002, p. 1-2

® Leisham R. Against Judicial Activism: the declsfeFreedom and Democracy in Canada. Montreal: Mc@iken's
University Press, 2006, p. 135-136

® Dam S. Lawmaking Beyond Lawmakers: UnderstandiegLittle Right and the Great Wrong (Analyzing the
Legitimacy of the Nature of Judicial Lawmaking mdia’s Constitutional Dynamidh Tulane Journal of International
and Comparative Law, 2005, Vol. 13, p. 139-140

" Greenwalt K. Constitutional and Statutory Intetption.In The Oxford Handbook of Jurisprudence and Philosophy
of Law. Edited by Coleman J. and Shapiro S. Oxf@xford University Press, 2004, p. 269
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Lithuania of April 2, 1996 does not provide any rules regarding the validitythe arbitration
clause in the event of the assignment of rightsamsfer of debt. In one civil case, the creditad h
assigned the rights to a new creditor. The conpextided an arbitration clause. The new creditor
initiated an arbitration case against the debtbe Tater argued that the arbitration clause was not
valid because the rights were assigned and the aneditor was not a party to the arbitration
agreement. However, the Supreme Court of Lithuared that the assignment of contractual rights
had no impact on the validity of the arbitratiorresgment, consequently the arbitration clause was
valid in respect of the new creditor. This mearat the Supreme Court has not only fulfilled the
gap but also created new rle

The second area of judicial lawmaking is the situest where the judges use judicial
discretion. Judicial discretion is described asharity vested on the courts to make a choice
between two or more conceivable lawful alternatf/éSor example, according to Article 78 of the
Code of Civil Procedure of Lithuania, the renewdlam expired time limit depends on the
discretion of the judge. It is up to a judge toideowhich reasons of the expiration of a time limit
are serious and which are not. The analysis ofcse law revealed several rules created by the
court when applying and interpreting Article 78tbé Civil Procedure Code. For example, in one
case, the Supreme Court of Lithuania ruled thackr78 must not be applied in a formal way, and
if a time limit expired by only one day, the timmit must be renewetiThe most recent examples
of the judicial law making in Lithuania are judgntenof the Supreme Court of regarding
interpretation of Article 6.250 of the Civil Codg vhich the Supreme Court extended the right to
non-material damage to close relatives of the defa

The third sphere of judicial lawmaking is the imietation and application of the
general principles of law and so-called open nofgeneral clauses), like good faith, justice,
reasonableness, fundamental human rights, ettidratea, the practice of the European Court of
Justice, the European Court of Human Rights androttternational tribunals could be mentioned.
In Lithuania, the practice of the Constitutionalu@as an example of judicial lawmaking expressed
in creative interpretation of constitutional priplgs. The practice of the Supreme Court of
Lithuania also offers examples of judicial lawmakiny interpreting the general principles of law.
For example, the Supreme Court, based on the tatiatial principle of equality before law (Arts.
29 and 38 of the Constitution), has extended thpticgiion of Part 2 of Article 35 of the Law on

! valstyhes Zinios, 1996, Nr. 39-961

2 Judgment of the Supreme Court of Lithunia of May B999, Case No 3K-3-4/1999

% Judicial Discretion in European Perspective. Etlitg Wiklund O. Stockholm: Norstedts Juridik, 209385

* Judgment of the Supreme Court of Lithunia of Ap(iR007, Case No 3K-3-141/2007

® For example, Judgment of the Supreme Court ofubignof February 27, 2008, Case No 3K-3-150/2008gment
of the Supreme Court of Lithunia of September Z872 Case No 3K-3-351/2007; Judgment of the Sup@meat of
Lithunia of Mat 15, 2006, Case 3K-3-330/2006



Employment Contract regarding provisions for chaldc leave to be applicable in respect of a
child's father

IV. Advantages and Disadvantages of Judicial Lawniang

The recognition of the reality that the courts sbmes or even very often make law is
not without a problem. From one point of view, t®urts must be active, to work hand in hand
with the legislator, and to secure the adaptatiostatutory law to social needs. Very passive, very
formalistic court does not correspond to the gdnatarests of the society. The judge is under the
obligation to decide a civil case on the basisa@f. | The judge can not be compelled to think about
global national or international problems, the savof which is the duty of politicians. However,
in the event of necessity, the judge has bothitite and duty to change legal rules or to make an
exception from them. But before doing so, the judysst always ask himself about the possible
consequences of such an intervention into the spbkthe legislatof. This allows to conclude
about the necessity of the judicial self-restraifudicial lawmaking without any self- restraintsda
without any limits means the abuse of power anthtbeship.

From the other point of view, very active or evggi@ssive intervention of the courts
into lawmaking activities may disturb the checksd @éalances between the branches of state power.
The activistic position of the courts is often euse for a negative reaction from the legislator,
thus sometimes courts and legislators act not eislgoartners but as competitors. Whenever the
courts are trying to decide very complex and sbcegnsitive questions in an innovative manner,
there is always a risk of a conflict between thaigiary and the whole society. As an example, the
conflict between the United States of America Soy@eCourt and President F. Roosevelt in 1933—
1937 could be mentioned heér@oday we also may find many examples of the ostergi Supreme
Court judgements by the Congress of the UnitedeStaf Americd. The Lithuanian examples of
such conflicts between the courts on the one gidetlze legislator and the society on the other are
the recent decisions of the Constitutional Courgarding citizenship as well as its other

controversial decisions. Very active courts ardass dangerous for the society as the passive ones.

! Judgment of the Supreme Court of Lithunia of ABriR007, Case No 3K-3-141/2007
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Much has been written about a reasonable balarteeebe activism and passivism of the colrts
Nevertheless, such reasonable balance is not easshteve, because the position of the courts in
the society depends on a whole range of economgals cultural, and other factors. For example,
the activism or passivism of courts to a great mixtkeepends on the quality of statutory law: if the
quality of the statutory law is not good, there au@ny contradictions and inconsistencies in the law
system, thus the courts must be more active.dlsis obvious that in the period of drastic economic
and social transformations, the position of thertis likewise undergoing change. For example,
the courts of many post socialist countries, inicigd_ithuania, are criticised for their passiveerol
and sometimes for their disability to interpret aagubly old legal rules to completely changed
circumstancées The position of the courts also depends on tliéyabf politicians to agree upon
one or another important social or legal issue. Witiee politicians are not able to reach an
agreement, their are willing to leave a gap in e or to solve a problem by making a
compromise, thus leaving the decision of contrdaemguestions to the courls.It is also very
important to mention that the notion “judicial at$im” has at least two different meanings. First of
all, we could speak about the policy-orientateddiadl activism when courts base their judgement
on political arguments (this often happens in thacfice of Constitutional Courts). Such kind of
judicial activism is criticised, because in suckitaation it is difficult to draw a distinguishirime
between the courts and the legislator. Howevers#mend —so-called argument-orientated — type of
judicial activism is a result of the statutory imeetation, and the content of this activism taeag)
deal depends on the interpretation methods uséldebgourt’

The second problem related with judicial lawmakisighe question of the legitimacy
of the judge-made law. The opponents of judicidiveamn and judicial lawmaking argue that the

judicial lawmaking lacks legitimacy. Only parlianterlected by the citizens, has the legitimate

! E.g., Judicial Activism in Comparative Perspectidew York: St.Martin‘s Press, 1991; Nicol D. EC Meership and
the Judicialization of British Politics. Oxford: @xd University Press, 2001; Stone Sweet A. ThecialdConstruction
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of the New Constitutionalism. Cambridge, Mass.:\dad University Press, 2004; Martin R.l. The Mostrigerous
Branch: How the Supreme Court of Canada has Undedr®Dur Law and Our Democracy. Quebec: McGill-Qtgen
University Press, 2003;Carrese P.O. The Cloakirgasfer. Montesquieu, Blackstone, and the Rise ditial
Activism. Chicago: The University of Chicago Pre2803; The Renguquist Court: Judicial Activism ba Right.
Edited by Schwartz H. New York: Hill and Wang, 2002
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Emmert F. Administrative and Court Reform in Ceh#irad Eastern Eurod@ European Law Journal, 2003, Vol. 9,
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power to make law. Judges are not elected, hersg; tannot legislate. Nevertheless, the
supporters of judicial activism and judicial lawnrak have some strong counter-arguments. First,
in most states judge are appointed by the parliamegovernment, i.e. judges are vested with the
power to make law by democratically elected repregares. For example, according to the liberal
theory of statutory interpretation, the parliameetegates the right to make law to the cobirts.
Others argue that a difference must be made betwésmnmaking by statutory interpretation and a
lawmaking by the legislator. The courts make nel@swn the basis of the existing legal rules, and
a new rule is a result of statutory interpretatidadicial lawmaking is always an expression of
reasoned lawmaking based on various legal arguméatsmaking by the legislator, on the
contrary, is not a process of legal reasoning. dlajon is a political process and is primarily é@s
on political issue$.

V. The Judicial Precedent as a Tool for Judicial Bwmaking

The recognition of the fact that the courts maleel#tw gives rise to a new question —
by what methods and tools may the courts engagelavwmaking activity? In former socialist
countries it was common for the supreme courtgdoaghe so-called explanations of the application
of laws. For these reasons, even the judgmentseo$ipreme courts in concrete cases were of no
importance. It is difficult to find any reference toncrete judgements of a supreme court in the
former Soviet doctrine of law. The lower courts d@hd doctrine of law in former socialist states
made references only to the explanations of theesup courts. Due to these reasons, the doctrine
of judicial precedent was totally rejected. Sucactice was continued by some post socialist states
even after 1996.The same happened in Lithuania as well — the Sesfahe Supreme Court used
to periodically issue explanations on the applarawf laws. Lithuania invented even a new tool in
this area which had not been known in the SovigblJr consultations of the Supreme Court. And
only in 2006, the Constitutional Court in its déors of March 28, 2006 ruled that there could be
only one tool of lawmaking — the judicial precededt course, there is nothing new in such a ruling
of the Constitutional Court — the doctrine of judigrecedent had beele facto recognized by the
Lithuanian doctrine of civil procedure long befdhes decision. Nevertheless, this decision of the
Constitutional Court is important because now tbetiihe of judicial precedent is recognised in
Lithuaniade jure. However, recognition of the doctrine of judiciabpedentle facto andde jureis

! Eskridge. W. N. Dynamic Statutory Interpretati@ambridge, Mass.: Harvard University Press, 19941p-113

2 Feeley M.M.,.Rubin E Judicial Policy-Making arettModern State. Cambridge: Cambridge Universigs®r2000,
p.338

3 Kuhn Z. The Authoritarian Legal Culture at WorketPassivity of Parties and the Interpretati@tatements of
Supreme Courtih Croatian Yearbook of European Law and Policy, 20062, p. 19-26



not enough for the effective functioning of the tlime of stare decisis. It is not clear what judicial
precedent we have in mind —authoritative (binding)persuasivé.The modern doctrine of law
argues that there is no single notion of judiciedgedent. There are at least four or even five
different legal systems in the world which undeamst#he judicial precedent in a different way. For
example, the judicial precedent as a source ofdawcognised today in most Continental European
countries, but the importance and notion of judipieecedent in common and civil law are still
different? It is not clear at the moment to which legal sgstof judicial precedent Lithuanian
legal system belong.

The second problem which arises from the fact cbgeising judicial precedent is the
effectiveness of this doctrine. The principle sére decisis is a workable tool only if some
conditions are fulfilled. There is a number of swdnditions, including the high qualification of
lawyers and judges, systematisation, publicatiod annotation of precedents, accessibility of
precedents, consistent and non-contradictory mecti the Supreme Court, the relevant quality of
the doctrine of law, the relevant style of legadeing, eté.

The third problem is that, unfortunately, the judicprecedent has considerable
disadvantages. As an example of the disadvantafése judicial precedent, it is possible to
mention its retroactivifly The second problem which diminishes the impoetanicthe precedent
and legitimacy of the judicial lawmaking is the pitdity of the courts to depart from the precedent
— the so-called overrulinyConsequently, the doctrine of law must discussondy advantages but

disadvantages of the judicial precedent as well.

Conclusions

The reality shows that courts often act as lawnmakeétowever, the lawmaking
activity of the courts is different from the lawnnads activity of the legislator. The new rules
created by the courts are a result of creativerpne¢ation of the statutory law and the general
principles of law. A new rule created by a coudgment is a result of various methods of statutory

! Shiner R.A. Precedent, Discretyion and Fairnassaw, Morality and Rights. Edited by Stewart M.A. i2drecht:
D.Reidel Publishing Co, 1983, p. 94-95

2 Interpreting Precedents. Edited by MacCormick Nimginers R.S. Dartmouth: Aldershot, 1997; Hondius E
Precedent and the Law Precedent and the Law . Reports to the XVIIth Gesg International Academy of
Comparative Law, Utrecht, 16-22 July, 2006. EditgdHondius E. Brussels: Bruylant, 2007, p. 9-14cRarmick N.
The Significance of Preceddmt Acta Juridica. Cape Town: Juta and Co, 1998, p-1g4

% Even in the classical example of precedentialllegstem like USA the problem of the internal insisitency and
contradictions of the Supreme Court and often aliag is mentioned as serious problem: Lee B&re DecisisIn
Historical Perspective: From the Founding Era sRehnquist Couith Vanderbilt Law Review, 1999, Vol. 52, p.
647-735
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interpretation. On the other hand, a new rule eckdity the courts is a result of legal reasoning
provided in a court judgement passed in a conaigtiecase. This new rule is always a result of the
interpretation and application of law to concres¢ablished facts in a concrete civil case. Due to
this reason, this new rule serve as the basis h@wajudgment only in the same kind of civil cases.
The recognition of the doctrine of precedent isea nimportant step in the Lithuanian doctrine of

law and court practice. This recognition requiresvnsteps to be taken in order to ensure the
effective functioning of the doctrine of judicialqzedent.
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